
Avantika Public Policy & Law Review, Volume 1 Issue 2 

 

 



Avantika Public Policy & Law Review, Volume 1 Issue 2 

 

 



Avantika Public Policy & Law Review, Volume 1 Issue 2 

 

 



Avantika Public Policy & Law Review, Volume 1 Issue 2 

 

 



Avantika Public Policy & Law Review, Volume 1 Issue 2 

 

23 
School of Law & Public Policy 

TECHNOLOGY, DEMOCRACY, AND 

CONSTITUTIONAL LAW: NAVIGATING DIGITAL 

GOVERNANCE IN THE 21ST CENTURY 
- Ayush Shukla (BA.LLB, VIIIth Semester, School of Law, Justice & Governance, Gautam 

Buddha University,ORCID ID:0009-0005-7596-1388) 

- Dr. Anita Yadav (Assistant Professor, School of Law Justice & Governance, Gautam 

Buddha University) 

 

ABSTRACT  

 

This paper examines the complex interplay between emerging technologies, democratic processes, 

and constitutional law frameworks. As digital technologies increasingly mediate civic  

participation and governance, traditional constitutional interpretations face unprecedented 

challenges. Through comparative analysis of judicial responses across multiple jurisdictions,this 

research identifies three critical tensions: privacy rights versus security imperatives, free 

expression versus information integrity, and algorithmic governance versus democratic 

accountability. Drawing on constitutional jurisprudence from the US, EU, India and  South Korea, 

the text analyzes how courts are reinterpreting foundational rights in the digital context. 

 

KEYWORDS: constitutional interpretation, digital rights, algorithmic governance, privacy 

jurisprudence, democratic legitimacy, information sovereignty, technological disruption, judicial  
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I. INTRODUCTION  

The relationship between technology and constitutional governance has entered unprecedented 

territory. Digital platforms now function as primary public forums, algorithmic systems 

increasingly influence both private decision-making and public policy implementation, and data 

collection practices challenge traditional conceptions of privacy and autonomy.1These 

advancements raise essential inquiries for constitutional frameworks established in times when 

 
1 Balkin JM, ‘Free Speech in the Algorithmic Society: Big Data, Private Governance, and New School Speech 

Regulation’ (2018) 51 UC Davis Law Review 1149. 
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communication technologies, government abilities, and citizen interactions functioned under 

significantly different premises. 

 

Constitutional frameworks worldwide face the challenge of adapting centuries-old principles to  

rapidly evolving technological contexts. This adaptation process involves not merely applying 

settled doctrines to new facts, but reconsidering fundamental constitutional values in light of 

technological transformations that alter the very nature of democratic participation, governmental 

capacity, and individual rights.2 The COVID-19 pandemic hastened many of these developments, 

as governments implemented digital surveillance technologies to an unprecedented extent, 

sparking new debates about the balance between public health needs and constitutional rights. 

 

This paper investigates how constitutional frameworks in various legal systems are addressing 

these issues. Instead of perceiving technology as simply offering new applications of existing 

principles, I contend that digital technologies are significantly altering the constitutional landscape, 

necessitating both changes in legal doctrine and innovation within institutions. The study utilizes 

case studies from different jurisdictions to highlight emerging trends in judicial reactions to 

technological advancements, particularly focusing on how courts are reinterpreting essential 

constitutional ideas such as privacy, speech, equality, and democratic engagement.  

 

The analysis unfolds in five sections. Following this introduction, Section 2 offers theoretical 

context by exploring how digital technologies challenge conventional constitutional assumptions. 

Section 3 delivers a comparative examination of judicial responses across various jurisdictions. 

Section 4 highlights critical conflicts in how constitutions adapt to technological advancements. 

Lastly, Section 5 suggests a framework for constitutional evolution that safeguards fundamental  

rights while recognizing the unique aspects of digital spaces. 

 

 

 

 

 
2 Cass R Sunstein, Liars: Falsehoods and Free Speech in an Age of Deception (Oxford University Press 2021). 
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II. THEORETICAL FRAMEWORK: CONSTITUTIONAL ASSUMPTION IN THE 

DIGITAL AGE 

 

A. Historical Context of Constitutional Design  

Constitutional frameworks typically emerge from specific historical contexts that shape their 

foundational assumptions about governmental power, individual rights, and democratic 

processes.3 The U.S. Constitution, for example, reflects eighteenth-century concerns about 

concentrated governmental authority, with mechanisms designed to diffuse power within 

communication constraints of that era. Similarly, post-World War II constitutions like Germany's 

Basic Law demonstrate particular attention to preventing authoritarian resurgence and protecting 

human dignity in response to historical experience.4 

 

These constitutional designs operated under technological constraints that limited both 

governmental capacity for surveillance and control, and citizens' ability to communicate and 

organize at scale. Physical boundaries defined jurisdictional reach, while information scarcity 

shaped assumptions about speech regulation. As Lessig observed, these architectural constraints 

functioned as de facto regulators alongside formal legal structures.5 

 

Digital technologies fundamentally change these underlying conditions.The communicative 

landscape is characterized by an abundance of information rather than a lack thereof, while 

computational power allows for surveillance and control systems that would have been 

unimaginable to the founders of constitutions. In digital spaces, jurisdictional boundaries become 

unclear, complicating the territorial assumptions that are integral to constitutional structures. These 

developments don't simply offer new uses for traditional principles but could also challenge the 

very foundations of constitutional ideas. 

 

 

 

 
3 Bruce Ackerman, We the People: Foundations (Harvard University Press 1991) 
4 Donald P Kommers, The Constitutional Jurisprudence of the Federal Republic of Germany (Duke University Press 

2012). 
5 Lawrence Lessig, Code: Version 2.0 (Basic Books 2006). 
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B. Democratic Theory in Networked Environments  

Constitutional democracies operate on theories of legitimacy that assume particular relationships 

between citizens, representatives, and information flows. Classical liberal democratic theory 

presumes an informed citizenry capable of meaningful participation through deliberative 

processes, with representatives accountable through regular elections.6 

 

These assumptions face significant challenges in digital environments characterized by:  

● Information asymmetries between citizens, platforms, and governments  

● Algorithmic curation of information environments that may facilitate filter bubbles  

● Computational propaganda designed to manipulate rather than inform  

● Surveillance capacities that alter power dynamics between citizens and states 

 

These developments require reconsideration of what Habermas termed the "public sphere" - the  

communicative space where democratic deliberation occurs.7Digital platforms serve as key public 

forums today, but they are governed by private rules designed to maximize engagement rather than 

promote the quality of deliberation. This results in a significant conflict between the constitutional 

principles of democratic self-governance and the privatized, optimization-focused character of 

modern public dialogue. 

 

C. Rights Theory in Computational Contexts  

Constitutional rights frameworks typically conceptualize rights as shields against governmental  

intrusion, with emphasis on negative liberties rather than positive entitlements.8This 

conceptualization faces several challenges in computational contexts:  

 

First, the public/private distinction becomes increasingly problematic as private entities acquire  

 
6 Robert A Dahl, Democracy and Its Critics (Yale University Press 1989). 
7 Jürgen Habermas, The Structural Transformation of the Public Sphere: An Inquiry into a Category of Bourgeois 

Society (MIT Press 1991). 
8 Isaiah Berlin, ‘Two Concepts of Liberty’ in Four Essays on Liberty (Oxford University Press 1969). 
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capacities previously limited to governments. Platform companies now exercise governance 

functions over vast digital territories, raising questions about whether constitutional limitations 

should apply to these entities despite their private status.9 

 

Second, automated decision systems operate through statistical reasoning rather than 

individualized assessment, challenging constitutional commitments to individual dignity and equal 

treatment. Algorithmic discrimination may occur not through intentional animus but through 

complex interactions between historical data, technical design choices, and deployment contexts.10 

 

Third, digital rights increasingly require affirmative protections rather than mere governmental  

forbearance. Meaningful privacy in data-intensive environments, for example, demands active  

regulation of collection practices rather than simply prohibiting government searches.11 

 

These theoretical tensions set the stage for examining how constitutional systems are adapting to 

technological change in practice.  

 

III. COMPARATIVE ANALYSIS OF JUDICIAL RESPONSES 

 

A. Privacy Jurisprudence in a Surveillance Age  

Constitutional courts worldwide have confronted unprecedented surveillance capacities enabled  

by digital technologies. Their responses reveal distinct interpretive approaches to adapting privacy 

protections to contemporary technological realities.  

 

The U.S. Supreme Court has gradually recognized the qualitative difference between digital and  

analog surveillance. In Carpenter v. United States, the Court acknowledged that cell phone location 

data creates a "detailed chronicle of a person's physical presence compiled every day, every 

moment over several years," requiring warrant protection despite involving third-party records.12 

 
9 Kate Klonick, ‘The New Governors: The People, Rules, and Processes Governing Online Speech’ (2018) 131 

Harvard L Rev 1598 
10 Solon Barocas and Andrew D Selbst, ‘Big Data’s Disparate Impact’ (2016) 104 Cal L Rev 671. 
11 Julie E Cohen, Between Truth and Power: The Legal Constructions of Informational Capitalism (Oxford University 

Press 2019). 
12 Carpenter v United States, 138 S Ct 2206 (2018). 
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This represents an evolution from earlier formalistic approaches that applied mechanical rules 

regardless of technological context. Nevertheless, the Court continues to struggle with 

comprehensive reframing of Fourth Amendment doctrine for digital environments, leaving 

significant gaps in privacy protection.13 

 

By contrast, the German Federal Constitutional Court has developed more systematic approaches 

to informational privacy based on first principles. In its Census Act decision, the Court recognized 

a right to "informational self-determination" grounded in human dignity, establishing a foundation 

for addressing emerging technologies.14 This rights-based approach enabled the Court to extend 

constitutional protection to internet searches in its 2008 Online Searches decision, demonstrating 

greater adaptability to technological change.15 

 

The European Court of Human Rights(ECHR) similarly emphasizes rights to personal 

development and autonomy in its privacy jurisprudence. In S. and Marper v. United Kingdom, the 

Court held that the mere retention of DNA samples constituted an interference with private life, 

recognizing the distinctive privacy implications of biometric data.16More recently in Big Brother 

Watch v. United Kingdom, the Court evaluated bulk surveillance regimes, requiring robust 

safeguards while acknowledging security imperatives in the digital age.17 

 

India's Supreme Court has made perhaps the most dramatic constitutional innovation, recognizing 

privacy as an unenumerated fundamental right in Justice K.S. Puttaswamy v. Union of India.18The 

Court explicitly acknowledged technological change as necessitating this development, with 

Justice Chandrachud writing:  

 

"The advent of technology has created new concerns for privacy... Since privacy is the 

constitutional core of human dignity, it encompasses and protects the personal intimacies of the  

 
13 Paul Ohm, ‘The Many Revolutions of Carpenter’ (2022) 32 Harvard J L & Tech 357 
14 Census Act Case, 65 BVerfGE 1 (1983) 
15 Online Searches Case, 120 BVerfGE 274 (2008). 
16 S and Marper v United Kingdom, App Nos 30562/04 and 30566/04 (2008) Eur Ct HR 
17 Big Brother Watch and Others v United Kingdom, App Nos 58170/13, 62322/14 and 24960/15 (2021) Eur Ct HR. 
18 Justice K S Puttaswamy v Union of India (2017) 10 SCC 1. 
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home, the family, marriage, motherhood, procreation and child rearing.”19 

 

This comparative study shows a common understanding of the increased significance of privacy 

in digital environments, while also highlighting different methodological approaches. Courts that 

utilize rights-based reasoning tend to be more flexible than those limited by textual or historical 

limitations, indicating that the method of interpretation plays a crucial role in the constitutional 

ability to respond to technological advancements.  

 

B.Free Expression in Digital Public Spheres  

Constitutional protection of expression faces distinctive challenges in digital environments 

characterized by information abundance, private governance regimes, and algorithmic 

amplification. Courts have struggled to adapt doctrines developed for broadcast and print media 

to these fundamentally different conditions.  

 

The U.S. Supreme Court has generally maintained robust protection for digital speech, extending 

traditional First Amendment principles to online contexts. In Packingham v. North Carolina, the 

Court described social media as "the modern public square," striking down restrictions on access 

as incompatible with free expression.20 However, this approach leaves largely unaddressed the 

constitutional implications of private content governance by platforms, creating a regulatory gap 

where neither constitutional constraints nor democratic oversight effectively operate.21 

 

German courts have developed more nuanced approaches that recognize the distinctive role of  

digital intermediaries. The Federal Constitutional Court's Right to be Forgotten decisions 

differentiate between state action and platform governance while still recognizing the fundamental 

rights implications of private content decisions.22This approach acknowledges that meaningful 

protection of expressive freedom in digital contexts requires addressing both governmental and 

private constraints.  

 
19 Justice K S Puttaswamy v Union of India (2017) 10 SCC 1. 
20 Packingham v North Carolina, 137 S Ct 1730 (2017). 
21 Diana Keller, ‘Internet Platforms: Observations on Speech, Danger, and Money’ (Hoover Institution Essay, Aegis 

Series Paper No 1807, 2018). 
22 Right to be Forgotten I and II, 1 BvR 16/13 and 1 BvR 276/17 (2019) 
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Brazil's Supreme Federal Court has gone further in directly applying constitutional principles to 

platform governance. In a series of decisions concerning fake news and electoral integrity, the 

Court has held that constitutional values must inform platform policies, particularly regarding 

election-related content.23This approach recognizes that when platforms function as primary public 

forums, purely private governance regimes may insufficiently protect democratic values.  

 

The ECHR has emphasized positive obligations to protect pluralism in digital environments. In 

Magyar Tartalomszolgáltatók Egyesülete v. Hungary, the Court recognized that intermediary 

liability regimes significantly impact online expression, requiring careful balancing to avoid 

chilling effects.24 Similarly, the Court has articulated state obligations to protect journalists from 

online harassment that threatens press freedom.25 

 

These differing perspectives highlight a conflict between formal ideas of expressive freedom that 

emphasize limiting government interference and substantive ideas aimed at fostering vibrant 

public discussion regardless of the origin of restrictions. As digital platforms play a larger role in 

shaping public conversation, this conflict becomes more significant for the functioning of 

democracy.  

 

C.Equality and Non-Discrimination in Algorithmic Governance 

Algorithmic decision-making systems pose challenges to constitutional equality protections by 

relying on statistical correlations instead of personalized evaluation. This possibility of algorithmic 

bias raises intricate issues for constitutional law that has typically concentrated on deliberate 

discrimination by identifiable individuals.  

 

Few constitutional courts have directly addressed algorithmic discrimination, though emerging 

cases suggest potential approaches. The Constitutional Court of South Korea reviewed an 

algorithmic credit scoring system, requiring transparency and accountability mechanisms to 

 
23 ADPF 130, STF, Relator: Min Carlos Britto (30 April 2009). 
24 Magyar Tartalomszolgáltatók Egyesülete v Hungary, App No 22947/13 (2016) Eur Ct HR. 
25 Dink v Turkey, App Nos 2668/07, 6102/08, 30079/08, 7072/09 and 7124/09 (2010) Eur Ct HR. 
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protect equality rights.26 The Court emphasized that automated systems must not undermine "the 

right to be treated as an individual with dignity and not merely as a data point."27 

 

The European Court of Justice has approached algorithmic governance through data protection 

law rather than direct constitutional review. In Google Spain v. AEPD, the Court recognized a 

"right to be forgotten" that implicitly acknowledges how algorithmic information processing 

affects dignity and autonomy interests protected by EU fundamental rights law.28 This regulatory 

approach enables indirect constitutional protection through statutory interpretation. U.S. courts 

have struggled to adapt discrimination doctrines to algorithmic contexts, with intent requirements 

creating significant barriers to constitutional claims. As a result, regulatory approaches through 

statutes like the Fair Credit Reporting Act have provided the primary governance framework.29 

This illustrates how constitutional gaps may necessitate legislative responses to technological 

challenges.  

 

The existing case law in this field indicates that constitutional equality principles need significant  

advancement to adequately tackle algorithmic discrimination. It is crucial to transition from intent-

focused frameworks to acknowledge how ingrained biases can function within ostensibly neutral 

technological systems. Legal systems must create methods to confront discrimination that arises 

from intricate sociotechnical systems rather than isolated intentional actions. 

 

4. CRITICAL TENSIONS IN CONSTITUTIONAL ADAPTATION  

 

A.Privacy versus Security Imperatives  

Digital technologies create unprecedented tension between privacy protection and security 

objectives. Both values hold constitutional significance, yet technological developments 

increasingly position them in direct conflict. Three particular challenges illustrate this tension.  

 

 
26 In re Korean Credit Scoring Algorithm, 2016Hun-Ma568 (2020). 
27 Justice K S Puttaswamy v Union of India (2017) 10 SCC 1. 
28 Google Spain SL v Agencia Española de Protección de Datos (AEPD), Case C-131/12 (2014) ECR 317 
29 Danielle K Citron and Frank Pasquale, ‘The Scored Society: Due Process for Automated Predictions’ (2014) 89 

Wash U L Rev 1. 
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First, encryption technologies enable robust privacy protection but potentially impede legitimate 

security operations. Constitutional questions arise regarding whether governments may mandate 

backdoor access or otherwise restrict encryption to preserve investigative capabilities.30 Courts 

must determine whether such mandates constitute reasonable security measures or impermissible 

infringements on privacy and expression rights.  

 

Second, mass surveillance capabilities enable security agencies to collect and analyze data at 

unprecedented scale, challenging traditional constitutional limitations based on individualized 

suspicion. As the ECHR noted in Big Brother Watch, bulk surveillance "represents a fundamental 

change in how surveillance is conducted."31 Courts must determine whether existing constitutional 

frameworks can meaningfully constrain these practices or require fundamental 

reconceptualization.  

 

Third, biometric identification systems present distinctive privacy risks while offering significant 

security benefits. Constitutional courts have reached divergent conclusions regarding mandatory 

biometric programs. India's Supreme Court upheld the Aadhaar biometric identification system 

while imposing significant limitations on its use, reflecting an attempt to balance competing 

constitutional values.32 By contrast, Kenya's High Court struck down a similar program as 

disproportionately infringing privacy rights.33 

 

Addressing these conflicts necessitates transcending basic binary perspectives to create 

sophisticated doctrinal structures that acknowledge the constitutional importance of both 

values.Potential strategies involve proportionality analysis that assesses particular technological 

implementations rather than theoretical ideas, along with usage restrictions that allow 

functionalities while limiting their applications.  

 

 

 
30 Orin S Kerr and Bruce Schneier, ‘Encryption Workarounds’ (2017) 106 Georgetown L J 989. 
31 Big Brother Watch and Others v United Kingdom, App Nos 58170/13, 62322/14 and 24960/15 (2021) Eur Ct 

HR. 
32 Justice K S Puttaswamy v Union of India (Aadhaar Case) (2019) 1 SCC 1. 
33 Nubian Rights Forum v Attorney General [2020] eKLR 
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B. Free Expression versus Information Integrity  

Digital spaces introduce new conflicts between established principles of free expression and 

growing worries about the integrity of information. Legal frameworks, which have traditionally 

emphasized the freedom of speakers and restricted government interference, face challenges from 

computational propaganda, targeted misinformation, and the algorithmic promotion of damaging 

content.  

 

This tension manifests in debates over regulation of false or misleading information. Traditional 

U.S. First Amendment doctrine provides robust protection for false speech absent specific harm 

categories, reflecting skepticism about governmental determination of truth.34 Yet digital 

platforms enable rapid, targeted dissemination of falsehoods at unprecedented scale, potentially  

undermining the very democratic processes free speech protections aim to serve.35 

 

Constitutional courts outside the United States have shown greater willingness to balance 

expression against information integrity concerns. Germany's Network Enforcement Act 

(NetzDG) requires platforms to remove manifestly illegal content within 24 hours, an approach 

upheld by German courts as consistent with constitutional values despite criticism from free 

expression advocates.36 Brazil's Superior Electoral Court has directly regulated electoral 

disinformation, interpreting constitutional free expression guarantees as compatible with 

preserving electoral integrity.37 

 

A particularly challenging aspect of this tension involves distinguishing between legitimate speech 

regulation and censorship of political opposition. Constitutional courts must develop doctrines 

capable of differentiating between democratic preservation and anti-democratic suppression. The 

ECHR jurisprudence on "democratic necessity" provides one potential framework, permitting 

 
34 United States v Alvarez, 567 U S 709 (2012). 
35 Nathan Persily, ‘Can Democracy Survive the Internet?’ (2017) 28(2) J Democracy 63 
36 Verena Claussen, ‘Fighting Hate Speech and Fake News: The Network Enforcement Act (NetzDG) in Germany in 

the Context of European Legislation’ (2018) 3 Media Laws 110 
37 Paula F Santoro and João R Pereira, ‘Disinformation, Democratic Discourse and the Digital Public Sphere: The 

Role of Brazil’s Superior Electoral Court’ (2021) 17 I/S: A Journal of Law and Policy for the Information Society 85. 



Avantika Public Policy & Law Review, Volume 1 Issue 2 

 

34 
School of Law & Public Policy 

restrictions necessary to preserve democratic functioning while requiring strict scrutiny to prevent 

governmental overreach.38 

 

Resolving this tension requires reconsidering free expression's constitutional purpose rather than 

mechanically applying doctrines developed for different technological contexts. If expression 

protection aims to enable democratic self-governance, constitutional doctrine must address how 

digital communication environments can both enhance and undermine this objective.  

 

C. Algorithmic Governance versus Democratic Accountability  

Constitutional systems typically ensure democratic accountability through transparency 

mechanisms, separation of powers, and procedural requirements that limit governmental 

discretion. Algorithmic governance challenges these accountability mechanisms through:  

 

● Technical opacity that obscures decision processes even from system operators  

● Intellectual property protections that prevent public scrutiny of decision algorithms  

● Automated implementation that bypasses traditional discretionary checks  

● Public-private partnerships that blur lines of accountability  

 

Several constitutional courts have begun addressing these challenges. Italy's Constitutional Court 

reviewed an automated tax audit selection system, requiring human oversight and explanation 

capabilities to preserve due process rights.39The Court emphasized that algorithmic efficiency 

cannot supersede constitutional requirements for reasoned decision-making and effective review 

mechanisms.  

 

France's Constitutional Council similarly reviewed algorithmic processing of tax data, holding that 

constitutional rights to privacy and administrative fairness require transparency about processing 

logic and limitations on fully automated decisions.40 The Council established that citizens must 

 
38 Refah Partisi v Turkey, App Nos 41340/98, 41342/98, 41343/98 and 41344/98 (2003) Eur Ct HR. 
39 Corte Costituzionale, sentenza n 20/2019 
40 Conseil Constitutionnel, décision n° 2019-796 DC du 27 décembre 2019. 
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have meaningful opportunity to contest algorithmic assessments, requiring explanatory 

mechanisms despite technical complexity. 

 

The Netherlands Council of State has addressed algorithmic welfare fraud detection, ruling that  

such systems must operate under clear legal frameworks with specific safeguards against 

automated discrimination.41 This approach requires legislative authorization rather than 

administrative discretion for algorithmic systems with significant rights implications.  

 

These emerging approaches suggest several constitutional principles for algorithmic governance:  

 

1. Preservation of effective human oversight for consequential decisions  

2. Meaningful transparency regarding system logic and parameters  

3. Opportunity for affected individuals to contest automated assessments  

4. Legislative rather than merely administrative authorization for systems affecting fundamental     

rights  

5. Regular evaluation for discriminatory impacts despite facially neutral operation  

 

These principles aim to reconcile administrative efficiency with constitutional commitments to 

accountability and individual dignity. As algorithmic governance expands, constitutional systems 

must develop stronger institutional mechanisms to ensure these technologies enhance rather than 

undermine democratic values.  

 

5. TOWARD CONSTITUTIONAL EVOLUTION: A FRAMEWORK FOR DIGITAL 

DEMOCRACY  

 

A. Interpretive Adaptation versus Structural Reform  

The comparative analysis reveals two broad approaches to addressing technological challenges to 

constitutional systems: interpretive adaptation within existing frameworks and structural reforms 

that modify constitutional architecture. Both approaches offer advantages and limitations.  

 

 
41 SyRI Case, ECLI:NL:RBDHA:2020:1878 
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Interpretive adaptation leverages existing constitutional principles to address new technological 

contexts. The U.S. Supreme Court's evolution from Olmstead to Katz to Carpenter exemplifies 

this approach, gradually extending Fourth Amendment protection from physical trespass to 

reasonable expectations of privacy to digital data.42 This evolutionary approach maintains 

doctrinal continuity while acknowledging technological change. However, interpretive adaptation 

may prove insufficient when technologies fundamentally alter background assumptions rather than 

merely presenting novel applications of established principles.  

 

Structural reforms modify constitutional architecture to address technological disruption directly. 

India's creation of an independent Data Protection Authority with constitutional status represents 

one such approach, establishing specialized institutions with both technical expertise and 

constitutional authority.43Similarly, proposals for constitutional amendments explicitly addressing 

digital rights would create textual foundations for addressing technological challenges. While 

more disruptive, such structural approaches may better address fundamental shifts in governance 

dynamics.  

 

The best strategy probably integrates aspects from both approaches. Interpretive adaptation offers 

the agility needed to respond to new technologies without the need for constant structural  

modifications. Nevertheless, when advancements in technology significantly transform 

governance conditions, deeper reforms may be required. Constitutional frameworks should 

establish systems to recognize when interpretive adaptation is no longer sufficient, prompting 

deliberation on structural changes.  

 

B. Rights Reformulation for Digital Contexts  

Effective constitutional adaptation requires not merely applying existing rights to new 

technologies but reformulating rights concepts to address distinctive digital challenges. Several  

emerging approaches offer promising directions.  

 

 
42 Olmstead v United States, 277 U S 438 (1928);Katz v United States, 389 U S 347 (1967);Carpenter v United States, 

138 S Ct 2206 (2018). 
43 Justice K S Puttaswamy v Union of India (Data Protection Case) (2019) 1 SCC 1. 
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First, information fiduciary models reconceptualize relationships between data collectors and 

individuals within trust-based frameworks rather than merely transactional terms.44 This approach 

draws on established fiduciary principles to address the distinctive vulnerability created by 

information asymmetries in digital environments. Constitutional systems might incorporate such 

principles through both judicial interpretation and legislative implementation. 

 

Second, digital due process frameworks extend procedural protections to algorithmic contexts, 

requiring explanation, contestation opportunities, and review mechanisms for automated 

decisions.45 These approaches recognize that meaningful rights protection in computational 

environments requires procedural safeguards adapted to the specific challenges of automated 

systems.  

 

Third, collective data rights models acknowledge that many data harms operate at group rather 

than merely individual levels. Constitutional systems traditionally emphasize individual rights,but 

digital environments increasingly require protection of collective interests in data 

governance.46Some jurisdictions have begun recognizing such collective dimensions, with 

Germany's Federal Constitutional Court developing "fundamental rights protection in the context 

of technical systems" that addresses the systemic dimension of digital rights.47 

 

The new approaches acknowledge that safeguarding rights in digital environments necessitates 

transcending individualistic, negative freedom models to tackle systemic power disparities, 

information imbalances, and collective needs. The development of constitutional frameworks 

should integrate these perspectives while preserving a link to the core principles of human dignity 

and self-determination.  

 

 

 

 
44 J M Balkin, ‘Information Fiduciaries and the First Amendment’ (2016) 49 UC Davis L Rev 1183. 
45 Kate Crawford and Jason Schultz, ‘Big Data and Due Process: Toward a Framework to Redress Predictive Privacy 

Harms’ (2014) 55 Boston College L Rev 93 
46 Luciano Taylor, ‘Group Privacy in the Age of Big Data’ in Luciano Floridi and Brent Mittelstadt (eds), The Ethics 

of Group Privacy (Springer 2021) 83 
47 IT-Grundrecht Case, 120 BVerfGE 274 (2008). 
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C. Institutional Innovation for Technological Governance  

Adjusting the Constitution to keep pace with technological advancements demands not just 

changes in legal doctrine but also innovation within institutions. Conventional models of the 

separation of powers may not effectively tackle the unique issues posed by digital governance, 

leading to a need for new institutional structures that possess the necessary expertise, autonomy, 

and authority.  

 

Independent data protection authorities represent one institutional innovation with significant 

constitutional implications. With mandates to oversee both public and private data practices, these 

authorities navigate public-private boundaries that challenge traditional constitutional 

frameworks. Their effectiveness depends on both formal independence and practical capacity to  

address technical complexities.48 

 

Algorithmic impact assessment frameworks offer another institutional approach, requiring 

systematic evaluation of automated systems before deployment in sensitive domains. 

Constitutional courts in several jurisdictions have endorsed such preventive approaches as 

necessary complements to after-the-fact judicial review.49These mechanisms acknowledge that  

traditional litigation-focused remedies may inadequately address algorithmic harms that operate  

incrementally and systemically.  

 

Digital rights courts with specialized technical expertise could address the growing disconnect  

between technical complexity and judicial capacity. Just as constitutional systems have developed 

specialized courts for areas like administrative or patent law, digital rights courts could combine 

legal authority with technical understanding to effectively address technological challenges to 

constitutional values.50 

 

 
48 Lars A Bygrave, Data Protection Law: Approaching Its Rationale, Logic and Limits (Kluwer Law International 

2021). 
49 Margaret E Kaminski and Giovanni Malgieri, ‘Algorithmic Impact Assessments under the GDPR: Producing Multi-

layered Explanations’ (2021) 11(2) Int Data Privacy L 125 
50 Danielle K Citron, ‘Technological Due Process’ (2018) 85 Wash U L Rev 1249. 
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These institutional advancements acknowledge that successful constitutional governance in digital 

environments necessitates both specialized skills and traditional governance methods. 

Constitutional frameworks should establish supporting institutions that uphold essential principles 

of separation of powers and checks and balances, while also tackling the unique challenges 

associated with technological governance.  

 

6. CONCLUSION  

 

This analysis shows that advancements in technology not only introduce new applications for 

established constitutional principles but also pose essential challenges to conventional 

constitutional beliefs. Digital technologies modify the underlying conditions in which 

constitutional frameworks function, necessitating both shifts in legal doctrine and innovations at  

the institutional level to uphold constitutional values amid changing circumstances.  

 

The comparative study indicates both encouraging adaptations and worrying limitations across 

different regions. Interpretive approaches centered on rights exhibit greater flexibility compared 

to rigid methods based solely on historical precedents. Constitutional frameworks that highlight 

positive rights in addition to negative liberties exhibit a stronger ability to manage the 

concentrations of private power that define digital landscapes. Innovations in institutions enhance 

doctrinal changes by offering specialized capabilities to tackle technical complexities.  

 

Several key principles arise for successfully adapting constitutions to technological  

transformations:  

● Safeguard essential constitutional values while recognizing the unique features of digital 

settings.  

● Emphasize the purpose rather than just the structure of constitutional protections when 

applying them to emerging technological scenarios.  

● Acknowledge when technological advancements fundamentally change underlying 

assumptions rather than simply offering new applications.  

●  Build specific institutional capacities in parallel with changes in legal doctrine.  
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●  Address threats to constitutional values that originate from both public actions and private 

interests in digital contexts.  

 

As technology continues to reshape democratic engagement and governance, constitutional 

frameworks must create strategies that uphold core commitments to human dignity, self-

determination, and democratic accountability while also recognizing the unique attributes of 

digital contexts. This requires continuous dialogue among legal scholars, technology experts, and 

democratic theorists to establish governance models suitable for the digital era.  

 

The ability of constitutional systems to adjust to technological advancements will play a crucial 

role in determining whether digital innovations ultimately enhance or diminish democratic 

governance. By formulating principled yet adaptable policies to face technological obstacles, 

constitutional frameworks can help ensure that digital advancements support rather than 

undermine democratic values and fundamental rights. 


